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PREFACE

Renowned state and national leaders convened Nov. 10, 2011, in Carlisle to address
the crisis in court funding at“Justice Unfunded—Justice Undone? Assuring Sustain-
able Funding for Our Courts.” Program participants shared their insights and exper-
tise on questions of the value of the justice system and how the proper balance is struck
in making sure there are adequate financial resources available to our courts to

1. (Ed. Note) The speaker remarks and related material were collected and edited cooperatively with
Pennsylvania Bar Association President-elect Thomas G. Wilkinson Jr. Mr. Wilkinson is a shareholder at
the law firm of Cozen O’Connor, which donated assistance with the transcription of the videotaped pro-
gram. The editors also gratefully acknowledge Magna Legal Services for its technical support.
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guarantee citizens the prompt, efficient administration of justice. This symposium
edition of The Pennsylvania Bar Association Quarterly will highlight the remarks of
these distinguished speakers.

The first session, held at Dickinson College, focused on the current fiscal state of
the courts. John E. Jones III, U.S. District Court judge for the Middle District of
Pennsylvania, introduced speakers PBA President Matthew ]J. Creme Jr.,, Chief
Justice Ronald D. Castille and American Bar Association (ABA) President William T.
Robinson III.

The second session, held at Katz Hall at the Pennsylvania State University Dickin-
son School of Law, was moderated by former Pennsylvania Governor and U.S.
Attorney General Dick Thornburgh. The panel included state Supreme Court Justice
Debra Todd, Pennsylvania Senate Majority Leader Dominic Pileggi, state Budget
Secretary Charles Zogby, National Center for State Courts President Mary
McQueen and National Governors Association Federal Relations Director David
Quam. The panel discussion was simulcast live to the Law School’s University Park
campus, and both events were taped for later broadcast by the Pennsylvania Cable
Network.

Sponsorship and planning for the day’s events was spearheaded by the Pennsyl-
vania Supreme Court Judicial Independence Commission. The Commission was
formed in 2005 to raise public awareness of the importance of a strong, independent
judiciary in a free society. The Commission believes chronic underfunding of the
nations’ courts will negatively impact the independence of the judicial branch. The
Pennsylvania Bar Association, the Dickinson College Clarke Forum for Contemporary
Issues, and the Pennsylvania State University Dickinson School of Law also were
name sponsors of the events.

While the panel’s discussions were national in scope, funding for Pennsylvania’s
judiciary provided a local focus. In the latest budget cycle in Pennsylvania, collabora-
tion between the three branches of state government resulted in a judiciary budget
that was moderately increased in a difficult budget year after years of flat or decreased
budgets.

Prior to this year, Pennsylvania’s judicial system was underfunded by a cumula-
tive $94 million. In most of those years, the judiciary used funds earmarked for
judicial automation to fund operations. Throughout the period, the judiciary has
continued to work on initiatives that are both innovative and cost-effective, even
though much of the savings have benefited government entities other than the
courts.

Across the country, the problems of adequate funding for state judicial systems
are just as severe. The ABA reports that most states cut court funding 10 to 15 percent
within the past three years. Atleast 26 states—including Pennsylvania—delayed fill-
ing open judgeships, while courts in 14 states were forced to lay off staff and other
states closed courtrooms or decreased court hours. The report of the American Bar
Association’s Task Force on the Preservation of the Justice System of August 8, 2011
also is reprinted in this symposium edition of The Pennsylvania Bar Association
Quarterly.
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“JUSTICE UNFUNDED—JUSTICE UNDONE?
ASSURING SUSTAINABLE FUNDING FOR OUR COURTS”

FIRST SESSION

Program and Luncheon

Dickinson College, Stern Center

Introductions John E. Jones III
U.S. District Court Judge, Middle District of Pennsylvania

Remarks Matthew J. Creme Jr.
President, Pennsylvania Bar Association

Ronald D. Castille
Chief Justice of Pennsylvania

William T. Robinson III
President, American Bar Association

John E. Jones Il
U.S. District Court Judge, Middle District of Pennsylvania

My first responsibility, which is one of great personal privilege, is to introduce
Matthew Creme, a fellow member of the Class of 1977 of Dickinson College. Matt is
the 117th president of the 28,000-member Pennsylvania Bar Association, which is a
formidable job in that a lawyer basically has to put his practice on hold for a year to
lead our statewide professional association of lawyers. The Pennsylvania Bar
Association is one of the sponsors of our program today. Matt has enjoyed a distin-
guished career in private practice in Lancaster. He is a former president of the
Lancaster Bar Association, a terrific lawyer, and a fellow coal region native, although
we have lost him to Pennsylvania Dutch Country.

Remarks of Matthew J. Creme Jr.
President, Pennsylvania Bar Association

It is a great pleasure to greet you on behalf of the judges and lawyers of the PBA
and to do so in this historic building on this historic campus so dear to me. The last
time I was in this building was the fall of 2004 when our oldest child, our daughter
Katie, was welcomed as a first-year student. The first time was the fall of 1973 when
I was that first-year student.

As a political science major, the concepts of rule of law, separation of powers and
judicial independence were items of daily consideration. We were reminded that we
were students at a school started in 1773 and chartered as a college in 1783—the first
in the new nation and the first west of the Susquehanna. Our founder, Benjamin
Rush, our namesake, John Dickinson and many of our first benefactors were partic-
ipants in the great enterprise of establishing this nation and framing its govern-
ment. The walls of this College are witness to that history.

Having had experience with arbitrary government and having prosecuted a war
of revolution for independence, for these patriots the value of an independent judi-
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ciary wasn’t a philosophic principle. An independent judiciary was a bulwark

against the tyrant.

“At the Pennsylvania
Bar Association, we
stand ready to defend
the freedom of our
judiciary to do the
right thing, the just
thing, the thing that
the law requires be
done.”

—PBA President
Matthew J. Creme Jr.

There are some in our nation today who misunder-
stand the meaning of judicial independence—or
choose not to understand it. As a result they criticize
judges as activists or worse as rogues.

Judicial independence is not a license for judges to
do whatever they may choose. In fact, it is the freedom
to do what the application of the law to the facts re-
quires them to do—without fear or favor.

At the Pennsylvania Bar Association, we stand ready
to defend the freedom of our judiciary to do the right
thing, the just thing, the thing that the law requires be

done. And we welcome the partnership of the ABA, the
Commission on Judicial Independence, Dickinson College and the Penn State
Dickinson School of Law in organizing today’s program.

Judge Jones

I now have the honor of introducing our next distinguished speaker, Chief Justice
of Pennsylvania Ronald Castille. Chief Justice Castille was elected to the Supreme
Court of Pennsylvania in 1993 and ascended as Chief Justice in 2008. His many
achievements are hallmarks in the natural progression of a distinguished career of
public service, whether serving his country in Vietnam or as a line prosecutor and
district attorney in the City of Philadelphia and now on the commonwealth’s high-
est court. He has exhibited great courage, integrity and passion for the truth and an
extraordinary passion for judicial independence. He “gets it,”” he understands what
this is all about and why we are here today.

I can tell you from my own personal experience that the Chief Justice has endorsed,
advanced, participated in and sponsored many events such as today’s educational
session. These public events have led to and have fostered a better understanding of
our judiciary and how it works, as well as better communication between the bench
and the media. Today’s program will take a detailed look at one of the critical gov-
ernmental issues of our time, which is sustainable funding for our courts. Chief,
thank you for all you have done for the judiciary. We are much honored to have you
here with us at Dickinson today.

Remarks of Ronald D. Castille
Chief Justice of Pennsylvania

Thank you and good afternoon to attendees here at Dickinson College and to
those viewing these proceedings on the Pennsylvania Cable Network. It is great to
welcome back home to Pennsylvania former Governor Dick Thornburgh, who will
be moderating a panel discussion later today. We welcome those who are partici-
pating as panelists, and especially ABA President Bill Robinson, our keynote
speaker.

We have a spectrum of guests at today’s luncheon, including Dickinson College
students, some of whom more than likely will become tomorrow’s policy makers. To
those who fit that description let me say this: If future times are similar to present
times, your task, as is ours now, will be the challenge to continue to allocate scarce
resources in difficult economic times.



Justice Unfunded—Justice Undone? Assuring Sustainable Funding For Our Courts 5

If you are confronted with that challenge, I hope you will recognize that gover-
nance is not just about resources, important as their careful use may be. Governance
is also about principles—and in the Pennsylvania court system, our principles reach
back 327 years to 1684 when William Penn established the Provincial Court, the direct
ancestor of our Supreme Court and the modern Pennsylvania court system.

The meaning of a just society and the means of attaining justice through estab-
lished constitutional principles are essential to the continued success of our democ-
racy. And so, at the state level here in Pennsylvania, I want to spend a few minutes
talking about the intersection of the issues of resources and principles.

Since 1790, our state Constitution has guaranteed Pennsylvanians the right to
prompt and efficient administration of their cause through our courts so that
important rights of a citizen or litigant can be protected and enforced.

Article I, Section 11 of Pennsylvania’s Constitution (1790) states:

“All courts shall be open; and every man for an

injury done him in his lands, goods, person or “I believe that with
reputation shall have remedy by due course of | creative solutions, with
law, and right and justice administered without | centinued cooperation

sale. denial or dela ., and collaboration be-
s y... tween the three branches

. . f t, and
To ensure many of the rights that we hold important :rit(;i“;(ﬁ(i):i‘c!:lll?::ra;: we

in our society, the road to justice often relies on in Pennsylvania can meet

America’s courts. A fully-functioning, efficient court | the goal of an efficient

system is essential to providing justice for Pennsylva- | judicial system and an

nians and to do that, the courts must be provided with a.deq“ately ,f,““ded judi-
cial branch.

the resources that are reasonable and necessary to

carry out their constitutionally mandated functions ...

“without sale, denial or delay.”

The issues being discussed here today, in a moment
by ABA President Bill Robinson on a national scale, and a bit later by Governor
Thornburgh and our panelists on a local scale, are tied to these two questions: What
is the value of our justice system? And how is the proper balance struck in ensuring
appropriate resources to sustain the justice system?

While the issue of adequate funding for the courts of Pennsylvania is an impor-
tant concern for our state, I think you will hear from Bill Robinson that these issues
are topics of grave concern in many other states in our nation.

But first let me describe for you how at this moment we are a bit more secure in
ensuring that our principles of justice for all can be upheld in Pennsylvania, because
our resources are at least somewhat more secure.

Over the last six years, our state judicial system was consistently under-funded by
about $94 million and a long-term financial deficit was dug out of which the
Judiciary could never alone save itself. In some of those years the Judiciary had to
‘rob Peter to pay Paul,’ by using funds statutorily set aside for court computerization
purposes just to keep courthouse doors open. Open they have remained though,
even as we have also continued to implement programs that are both innovative and
cost-saving—if often cost-saving to the other branches of government outside of the
judiciary.

In some recognition of those cost-saving efforts—but decidedly in a renewed and
strong spirit of collaboration between the three branches of state government for
which we in the judiciary are most appreciative—the state judiciary’s budget was
moderately increased in this difficult economic year.

—Pennsylvania Chief Justice
Ronald D. Castille
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It was critical that the Legislature and the Governor realized and addressed the
need for sufficient funding for the court system. However, we hope in the court sys-
tem that this is also a beginning to placing the state judiciary on a stronger, long-
term financial platform and to improving the budgetary decision-making process, a
process that often leaves the courts as the last funding decision to be made in the
state budget process.

Of course, adequate funding goes hand in hand with the responsibility of the
courts to use our appropriated funds effectively and efficiently and to do more with
less in recognition of economic reality.

Over the past few years, the courts have had to make some hard choices when it
came to cutting spending,.

For example, we have started “right-sizing” the complement of 546 magisterial
district judges in Pennsylvania based on caseload. We have already trimmed 10 dis-
trict judgeships, and the Supreme Court’s goal is to eliminate another 40 magister-
ial districts through attrition. The result would be 50 fewer MD]Js thereby saving
about $5 million annually in salary and benefits along with reduced court supported
expenses at the county level.

We have also periodically suspended merit and cost-of-living salary increases,
banned most out-of-state travel, instituted a targeted hiring freeze and renegotiated
lower costs for contracts and leases.

Also, with the agreement of the Governor and Legislature, temporary judicial va-
cancies have remained unfilled over the last two years. However, with this week’s
election, 50 of those vacant judgeships will once again be filled in January 2012. But
if our budget challenges remain, we again will urge that judicial vacancies remain
unfilled over the next two years until the next election cycle and perhaps even to
further eliminate additional judicial positions.

The Judiciary has not shied away from hard choices, knowing that the General
Assembly and its leaders and the Governor must make hard choices also. People
often ask me what a Chief Justice does.

In addition to my judicial duties—hearing cases and writing opinions—I oversee
with my colleagues the entire state judicial system of 1,200 judges and associated
personnel and its 65,000 licensed attorneys. In that role, perhaps the most important
responsibility of a Chief Justice is to prod the judicial system to continually balance
fiscal efficiency with the constitutional task of dispensing justice to our citizens. It is
the duty of the Chief Justice to be the judiciary’s advocate to ensure that through the
court system our society remains a just society and that the principles of justice are
not eroded.

My intensity is guided by the principles that I alluded to earlier—principles that
have been established with sound reason by generations past and shaped over time
by experience in the jurisprudential process. These principles cannot be subject to
mere expediency, if they are to be held as principles at all.

These principles are the bedrock in assuring that Pennsylvanians’ rights are pro-
tected and enforced through the guarantee of prompt and efficient judicial admin-
istration of the causes that are brought before the courts.

So, part of a Chief Justice’s responsibility is also to occasionally and respectfully
remind our co-equal branches of government about those principles, recognizing as
I do the difficulties the other branches face in meeting a myriad of other obligations.
We have all heard the maxim, “Justice delayed, is Justice denied.” But, I ask, what if
that maxim, by intent or by misfeasance, is reduced to simply “Justice is denied?” If
the courthouse doors are closed, what justice will there be for a prisoner awaiting
trial? For persons awaiting a divorce? For an adoption waiting final resolution? For
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those awaiting resolution of a legal dispute of any kind? Where will our society be
if this happens? You will hear faint echoes of these challenges today, and you will
hear of actual situations where these events are occurring in other states as we speak.

Today’s discussions will, against a national backdrop, focus on the adequacy of
funding for Pennsylvania’s courts and the interbranch cooperative process by which
it must be accomplished.

I believe that with creative solutions, with continued cooperation and collabora-
tion between the three branches of our government, and with political courage, we
in Pennsylvania can meet the goal of an efficient judicial system and an adequately
funded judicial branch.

Judge Jones

Bill Robinson is the president of the American Bar Association, and like Matt
Creme, is in the middle of his term. The genesis of Bill’s attendance occurred in
February this year when I attended a session on media and the courts in Arizona at
the invitation of former U.S. Supreme Court Justice Sandra Day O’Connor. While
there, I met President Robinson, and we developed a friendship that resulted in my
asking him if he would like to come to Pennsylvania. He said,“I'm in, I'll be there,”
and true to his word, he is here with us today. What impressed me about Bill was his
sense of joy for his job and his commitment to judicial independence and to what I
believe is the seminal issue for our time—court funding.

Bill is passionate about his life, his proud Kentucky roots, and he will not tell you
about his many accomplishments. He has been a fantastically successful lawyer, a
great family man, and it is clear that he has operated at one speed over the course
of his forty years of practice—full speed ahead. He brings that speed to Carlisle to-
day and brings it to bear on issues that are important to all of us. Bill is fond of Dr.
Martin Luther King Jr.’s saying that“There is always time to do good.” Bill’s life epit-
omizes that in every single way. I am proud to introduce my friend, American Bar
Association President Bill Robinson.

Remarks of William T. (Bill) Robinson lli
President, American Bar Association

It’s an exceptional honor to follow Chief Justice Castille, who is an outspoken and
powerful advocate for Pennsylvania’s courts. It is additionally a privilege to speak
after the Justice, knowing that he has served our country in uniform: 2 Purple Hearts
and a bronze star with combat“V”.

Your Honor, I understand that today is the 236th birthday of the Marine Corps.
And tomorrow, as we all know, we offer thanks to the men and women who offered
their freedom and security to preserve ours. So let’s take this opportunity to thank
Chief Justice Castille and all of our veterans for their dedicated service to our country.

The Chief Justice’s remarks are prescient and his emphasis on the necessity of
courts for the continued vitality of our constitutional democracy is spot-on. The
great challenge Pennsylvania courts face is mirrored in every other state in our
Union. We each grapple with a funding crisis—born from sustained fiscal instabil-
ity, generated by two financial catastrophes in the last decade.

This is a battle of numbers and bottom lines. We, as a legal community, are fight-
ing to keep justice alive. We are trying to cure a chronic disease that is wasting away
our state courts. According to the National Center for State Courts, which is work-
ing closely with the American Bar Association on the issues around the court un-
derfunding crisis, 40 out of 50 states cut court funding in fiscal year 2010, and bud-
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get cuts continue in 2011 from New York ($178 MM in early 2011—500 laid off) to
California ($350 MM in last 15 months—40% laid off in San Francisco area alone).
Some states, including Maine and Oregon, will need to find ways to operate with-
out 10 percent of their already withered budgets.

The judiciary is a co-equal branch of government. Yet too many of our judiciaries
receive as little as 1 percent or less of the state budget pie, and no state judiciary
receives more than 3.5 percent of the state’s annual operating budget.

At least six states close their courthouses at least one day a week because of in-
adequate funding. Fifteen states have reduced the number of hours the courts are
open to serve the public. Compounding the backlog of cases and consequent delay
in our courts, 32 states have delayed filling much-needed court administration po-

sitions. Twenty-six states have delayed filling critical

“Together, we can judicial vacancies.
restore funding to our Like many government employees, judicial staff in 16
courts, and renew the tat d iud A tat beine furloughed
promise of equal justice states and judges in nine states are being furloughe
under law that can only without pay. Fourteen states have laid off judicial staff.
exist if courts are open State courts around the country confront uniquely

and accessible. The cost challenging circumstances. A municipal court in Ohio,
of inaction is too great.

We cannot afford to be for example, announced that no new cases could be
silent because all of us in | filed unless the litigants brought their own paper to
this room know: No the courthouse. The court simply had no money for
g;:::itz;n I\I,o Justice, No office supplies.

This is a reoccurring theme across the country. In

—A can B, . . .
merenn oo Georgia, the budget is so lean that courts solicit pen

Association President : > X ! i
William T. (Bill) and pencil donations from vendors like LexisNexis
Robinson, Il and Westlaw. A local bar association in North Carolina

ran an office supply drive to collect paper and copier
toner because shortages meant that parties could not exchange documentation,
even in serious criminal cases.

Facing a 10 percent budget cut, the Shawnee County (Kansas) District Attorney’s
office recently announced that inadequate resources mean that cases like domestic
violence would no longer be prosecuted at the county level. Then in early October,
which is Domestic Violence Awareness Month, the Topeka City Council voted to de-
criminalize misdemeanor domestic battery for budgetary reasons.

Right now, California courts are reeling from the elimination of $350 million from
the state’s judiciary budget in just the past 18 months, the largest reduction in
California’s history. San Francisco will receive a supplemental infusion of cash, but
the city announced last month that it still must close 25 of 63 courtrooms, while giv-
ing pink slips to 40 percent of the court staff. The lines in San Francisco courts are
so long that people are actually bringing lawn chairs to use while they wait. Cuts
mean it may take as long as five years for a civil trial and more than one year for a
divorce.

One of the more distressing stories reported to an ABA blue ribbon panel con-
vened specifically to examine this issue—the Task Force on Preservation of the
Justice System—came from New Hampshire, where depleted court financial re-
sources were so strained that the resulting case backlog forced the suspension of all
civil jury trials by then Chief Justice John Broderick for an entire year. So you are not
alone here in Pennsylvania in dealing with this crisis.
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Chief Justice Castille mentioned something that I would like to expand upon. This
college is named after one of the authors of the second Pennsylvania Constitution
and a champion of judicial independence. John Dickinson is as responsible as any
other for the promise in your constitution that, quote,“All courts shall be open, and
every man for an injury done him in his lands, goods, person or reputation, shall
have remedy by due course of law, and right and justice administered without sale,
denial or delay....”

Those words are unequivocal. The basic definition of judicial independence de-
mands that courts be open and accessible. Legislatures that do not provide ade-
quate funding for their judiciaries shrug their constitutional responsibility to adopt
a budget that guarantees the individual right of access to justice.

My home state of Kentucky has the same protection written into our constitution.
In fact, most states have specific“right to remedy” language. To fulfill their constitu-
tional responsibilities, courts need to be sheltered from budget squalls. Lawyers,
judges, court personnel, the general public; we all have a stake in this crisis.
Remember that“justice delayed is justice denied.”That is why we all have a respon-
sibility to be advocates for our courts.

The ABA is doing our part. Our Task Force will continue to gather data and stories
like those I have shared with you, and promote innovations in technology, case man-
agement, and the criminal justice system that can help states and court systems save
money. We are building coalitions, especially with state and local bar associations,
which will confront this problem head on.

Everyone in this room needs to be involved as well. Together, we can restore fund-
ing to our courts, and renew the promise of equal justice under law that can only ex-
ist if courts are open and accessible. The cost of inaction is too great. We cannot af-
ford to be silent because all of us in this room know: No Courts, No Justice, No
Freedom.

Judge Jones

As the Pennsylvania Commission on Independence was planning today’s event
on court funding, one of our members, Ned Madeira, suggested that we bifurcate
today’s session into a discussion of “What are the problems?” and“What are the so-
lutions?”You have just heard about the problems from our distinguished speakers,
and we will move forward this afternoon to the Penn State Dickinson School of Law
for a panel discussion of the solutions.

When we planned the afternoon session, we had hoped to have a distinguished
panel, and it has exceeded our wildest expectations. We have representatives from
all three branches of state government, national leaders from the National Center
for State Courts and the National Governors Association, and one of Pennsylvania’s
most respected public figures, former Governor and U.S. Attorney General Dick
Thornburgh, as our moderator.

We appreciate very much that Senator Pileggi, who is majority leader of the
Pennsylvania Senate; Charles Zogby, who is the Governor’s Budget Secretary; and
Justice Debra Todd were willing to join with us for the panel. It is not easy to get out
and talk about these issues in public, because the answers are not always what peo-
ple what to hear, but it is our hope that the highlighting of these problems will lead
to good solutions at the end of the day.
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“JUSTICE UNFUNDED—JUSTICE UNDONE?
ASSURING SUSTAINABLE FUNDING FOR OUR COURTS”

SECOND SESSION

Panel Discussion

The Pennsylvania State University Dickinson School of Law

Welcome and Introductions Philip J. McConnaughay
Dean, The Pennsylvania State University
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Good morning and welcome to today’s program, “Justice Unfunded—Justice
Undone? Assuring Sustainable Funding for Our Courts.”

Today’s program was conceived of and largely organized by United States District
Court Judge John Jones, the co-chair of the Pennsylvania Commission on Judicial
Independence, with much help and support from Tom Darr, deputy court adminis-
trator for the Administrative Office of Pennsylvania Courts, and Ned Madeira, chair
emeritus of Pepper Hamilton and a member of the Pennsylvania Commission on
Judicial Independence. We are very grateful to them for their efforts. The program’s
co-sponsors are the Pennsylvania Commission on Judicial Independence, the
Pennsylvania Bar Association, the Clark Forum for Contemporary Issues at Dickin-
son College and the Penn State University’s Dickinson School of Law. The program
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is being simulcast to the law school’s campus in University Park, and it is being
recorded for later broadcast by PCN, the Pennsylvania Cable Network.

The topic of adequate funding for our state and federal judiciaries is one of great
importance for all citizens. The swift and effective administration of our system of
criminal justice ensures both public safety and the rights of criminal defendants.
The judicial branch of government protects the rule of law, our basic freedoms and
our civil liberties. The timely resolution of civil and commercial disputes is essential
to a functioning economy. One of our distinguished members of the audience today,
American Bar Association President Bill Robinson, has dedicated his presidency
largely to the issue of funding shortages affecting our system of justice, which he ad-
dressed so eloquently during our luncheon today.

Another distinguished member of the audience, Pennsylvania Supreme Court
Chief Justice Ron Castille, along with his predecessors, Chief Justice Emeritus John
Flaherty and the late Chief Justice Ralph Cappy, and fellow justices James
Fitzgerald, Debra Todd and Michael Eakin, have provided strong leadership and
support to the Commission on Judicial Independence, which educates the public
and the Legislature about the critical importance of adequate funding for our judi-
ciary. Chief Justice Castille also provided a very forceful and eloquent address dur-
ing our luncheon.

Today’s distinguished panelists include the Honorable Justice Debra Todd of the
Pennsylvania Supreme Court; the Honorable Dominic Pileggi, majority leader of the
Senate of Pennsylvania; the Honorable Charles Zogby, budget secretary, Office of
the Governor; Mary McQueen, president of the National Center for State Courts; and
David Quam, director of federal relations of the National Governors Association.

The moderator of today’s panel is former Governor of Pennsylvania and U.S.
Attorney General Dick Thornburgh. Governor Thornburgh served two terms as
Pennsylvania’s governor and was recognized throughout his tenure as one of the
nation’s most effective governors. His record includes balancing the state budget for
eight consecutive years and reducing Pennsylvania’s unemployment rate from one
of the ten highest in the nation when he took office to one of the ten lowest when he
left. He served as Attorney General of the United States under Presidents Ronald
Reagan and George H.W. Bush, and he was a leader in achieving enactment of the
Americans with Disabilities Act. Following his services as attorney general, he went
on to serve as Under Secretary General of the United Nations in charge of person-
nel, budget and finance. Just recently, Governor Thornburgh was listed in
Washingtonian magazine as one of the ten legendary Washington lawyers who will
forever leave their mark on the District of Columbia’s legal landscape. Ladies and
gentlemen, please join me in welcoming our distinguished panelists and today’s
moderator, Governor Dick Thornburgh.

Dick Thornburgh
Former Pennsylvania Governor and U.S. Attorney General

Thank you, Dean, and let me add my words of welcome to all of you who have
joined us here today to address a very important problem in the Commonwealth of
Pennsylvania and elsewhere.

About forty-four years ago to the day, I was preparing to assume my role as an
elected delegate to Pennsylvania’s Constitutional Convention. I must add that it was
the Constitutional Convention of 1967-68, because when I first told my children I



12 PeNNSYLVANIA BAR ASSOCIATION QUARTERLY | January 2012

had been a delegate to the Constitutional Convention they thought I was an ac-
quaintance of Ben Franklin and John Adams. The Constitutional Convention of
1967-68 was momentous because it was the first attempt to overhaul the
Pennsylvania Constitution adopted in 1874. As a result of the three months of de-
liberations in that convention, a new Judiciary Article was enacted for Pennsylvania.
It was the first proposal made to the convention, which I was privileged to present,
having served as a member and secretary of the Judiciary Committee to the convention.

One of the major innovations in the proposed Judiciary Article was the creation
of a statewide judiciary system. Theretofore, each court in the commonwealth had

“What was left unan-
swered in that Judiciary
Article (from the Consti-
tutional Convention of
1967-68) was the ques-
tion of funding. There
was a tacit belief on the
part of the delegates—
certainly on my part—
that we would eventually
move to a system of
statewide funding for a
statewide system.”

—Former Pennsylvania
Governor and U.S.
Attorney General
Dick Thornburgh

been its own separate fiefdom, so to speak. Some of the
judges that I recall, mostly now mercifully departed so
they can’t respond to any of my observations, sat as
tyrants on the bench and were not subject to having to
answer to any higher authority other than that which
ultimately took them from us. The creation of a
statewide judicial system was a contentious item be-
cause those who enjoyed the favors of having their
own separate judicial realms grudgingly gave up those
positions.

When we finally adopted the constitutional provi-
sion, there were many on the bench who sought to use
the complaint about the statewide judicial system to
compel rejection of the entire article by the voters in
the referendum that followed the convention. Happily,

this did not happen, but what was left unanswered in
that Judiciary Article was the question of funding. There was a tacit belief on the
part of the delegates—certainly on my part—that we would eventually move to a sys-
tem of statewide funding for a statewide system.

Now, I recognize that this matter is sub judice at the present time, and I am not go-
ing to get into the merits of this, but it clearly indicates that we had left unaddressed
the very issue that we are grappling with today. I feel somewhat responsible and of-
fer meager apologies, although I doubt very much if we would have been able to re-
solve the issue any more easily then than the challenge we are faced with today.

Today is a special time for judges in the judiciary. I watch with interest as my
party, the Republican Party, attempts to choose a presidential candidate, and I watch
with alarm at the kinds of arguments that are presented by some of the candidates
as to why they should be the nominee or be elected.

When it relates to the courts, these are mostly objections raised with the federal
courts, but they should make any judge or justice uneasy. It is suggested that the life
tenure provision for federal judges be abolished and that they be subject to review
by the Senate on a periodic basis as is any other nominee of the president. It is sug-
gested that there be a legislative veto available of decisions of the United States
Supreme Court. None of these things is new, but the fact that otherwise responsible
candidates feature them prominently is a source of considerable concern. There is
even one candidate who states that part of his platform on the judiciary would be to
abolish the Ninth Circuit Court of Appeals. I don’t view these planks in anyone’s
platform as serious, but I do find it appalling that they are even raised as possibili-
ties. They are symptomatic of some of the objections that we may be able to address
today, although this is not a substantive discussion of the federal courts or any other
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courts. They indicate that any attempt to solve the problem that we are addressing
today simply by raising more revenue is going to be difficult. This, of course, is com-
pounded by the fact that we find ourselves in a state of economic crisis generally. So
we have not picked an easy topic today to have our experts address.Yet, at the same
time, it is a topic that left unaddressed will have dreadful consequences for the na-
tion as a whole.

So let me assume my task as moderator here initially by telling you how I define
this job. My job is to keep the discussion moving, to try to provoke reasonable re-
sponses to my unreasonable questions and to promote as much interchange as pos-
sible among those folks who share this platform with me so that we leave no stone
unturned in our examination of the issues.

We are blessed with an extraordinary panel. We have leaders from each of the
three branches of government in Pennsylvania, and these are not just people sent by
the leadership—they are the leadership.

Justice Todd, who I think is an important spokesperson for the judiciary, can speak
for that branch of government, and we will offer her absolution for any acts of com-
mission or omission that she makes in discussions about the other branches of gov-
ernment to encourage her to speak with candor.

Dominic Pileggi is a distinguished leader in our Legislature, the majority leader
of the Senate. A veteran, experienced and canny legislator, he has the kind of abil-
ity to solve problems that is often lacking in many of our legislative halls in this day
and age.

Finally, Charles Zogby, the secretary of the budget, is the man with his hand on
the lever. He is a member of our executive branch of government, the third branch,
which has the ability to make it happen. Having held the position of governor, I well
remember how much I welcomed the discussions over budget matters. For me, it
was a marvelous learning experience, as I am sure it has been for all of my prede-
cessors and successors, because the budget is a key document—if I might say—the
key document for any administration. It is within the four corners of the budget that
priorities are established and goals are identified.

So you can see that, from the Pennsylvania standpoint, we are right on the front
lines, and I hope to encourage as much candor in the discussion of these issues as
possible. We also have a bonus in that we have national leaders here to give us a
sense of the context in which our Pennsylvania problems arise.

Mary McQueen is president of the National Center for State Courts, which is the
brains of the organization when it comes to keeping track of what is going on among
the fifty states in matters of the judiciary. Mary, your organization is truly a gem in
terms of its contributions to those of us who are grappling with these problems on
a day-to-day basis.

David Quam is director of federal relations for the National Governors
Association, which was my favorite interest group when I was in office. I used to oc-
cupy myself with the NGA’s massive briefing books while my staff was trying to get
me interested in doing something constructive like offering 3.5 miles of paved road
in Coraopolis to get a vote on a particular item. I was a policy wonk and I admit to
it. The staff of the National Governors Association has the responsibility to provide
for the care and feeding of fifty governors and also to help the governors build re-
lationships in positive and constructive ways with members of the United States
House and Senate, with members of the presidential administration in Washington
and with each other. You could get a lot more mileage out of having fifty governors
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signed on to a particular issue than you could by being a lonely voice trying to ad-
vance an issue yourself.

We are going to start with you, Mary, to ask you to give us some sense of what the
view is from the National Center for State Courts on the problems in court funding.

Mary McQueen
President, National Center for State Courts

I will give you some examples of the impact of the funding crisis on the courts,
and I would like to put those into three categories: The first is an access issue; the
second is a public trust and confidence issue; and the third is the economic impact.
These issues have resulted in increased tension among the branches of government.
In the access area, we have seen, in an effort to try to mitigate the impact on courts
that get an average of less than one percent of the en-
tire state appropriation or budget, a call nationally to
increase fees. Raising all types of fees, whether filing

“I will give you some
examples of the impact of

the funding crisis on the
courts . . .The first is an
access issue; the second
is a public trust and con~
fidence issue; and the
third is the economic
impact. These issues have
resulted in increased

fees or response fees, does have an access-to-justice
impact at some point. We have also seen an increase in
court closings, where courthouses have been closed
permanently or closed one or two days a week or a
number of days a month.

We have seen a reduction in services, whether it is

services for people who have limited English profi-
ciency, for people who can’t afford a lawyer or for peo-
ple seeking to mediate an issue through mandatory
arbitration/mediation programs.

We also have seen, especially in Pennsylvania, an
increase in the number of problem-solving courts and
the questions raised then by the funding branch of government as to what are the
core functions of these courts and whether they are just boutique courts or whether
they really contribute to the delivery of justice.

In the justice-delayed area, we have seen judicial vacancies held open, staff posi-
tions eliminated and staff furloughed across the board. In some states, we have even
seen the elimination of jury trials, especially on the civil side. So, if you are a small
business and there is a contract issue with one of your providers, you will have an
open lawsuit that your audit shows as a liability and it could result in an inability to
get funding and a reduction in the public’s confidence in investing in your company.
So it is not just an issue for big corporations; it is also an issue for Main Street. We
have also seen a proliferation of self-represented litigants—people who need to
come to court to resolve a dispute, whether it is a domestic relations dispute or a
property issue—and this impacts the courts because of the length of time it takes a
judge to resolve those kinds of cases.

Finally, I would like to explain how the underfunded courts issue has increased
tension among the branches of government. One example, from just a few months
ago, is when there was a shutdown of government in Minnesota, and there was a
rush of different agencies, including education and corrections, that came to the
Supreme Court in Minnesota, each seeking an order establishing that it was a cen-
tral service. This placed the judicial branch of government into a policy-decision
process that constitutionally is preserved for the Legislature, so all of a sudden you
have this tension that has been created by this problem.

tension among the
branches of government.”

—Mary McQueen
President. National
Center for State Courts
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Governor Thornburgh talked about some of the platforms of the presidential can-
didates. One governor recently was questioned about what would happen if some-
one were to bring a lawsuit questioning the adequate funding of public education,
and the governor was quoted as saying that should the Supreme Court disagree
with his position, he would view the court’s decision as non-binding. Another
Legislature actually introduced a resolution determining that any Supreme Court
decision that had budgetary impact would be presumed to be non-binding.

So, the economic crisis has forced state governments and the federal government
to deal with the unintended consequences of raising these constitutional issues as
well with the actual impact on services provided by courts.

Governor Thornburgh

Ninety-five percent of the litigation in this country is filed in state courts. This
means that our state courts are really the supermar- e .
kets of judicial decisions and really have an impact on Ninety-five percent of

ets ot feally p the litigation in this
each one of us that cumulatively cannot be matched | country is filed in state
anywhere else. One can argue that United States | courts. This means that
Supreme Court decisions have a longer-term impact, | ©ur state courts are re-

d I do not mean to denigrate that, but on a day-to- | 2LY the supermarkets of
an . & ’ .aday judicial decisions and
day basis our state courts are really the high impact | really have an impact on
courts when it comes to our citizenry. The governors | each one of us that
are litigants before the courts. In many states, they ap- C“"t‘“l{a:l“’ely c;nnot lbe Y
point the judges, they provide the budget, they are in- matched anywhere else.
Vqlved almost as an extra judge on every court, if you Governor and LLS.
will. Attorney General

I ask you, David, to look at the issues that Mary has Dick Thornburgh
raised, not as a critique but from the point of view of
the governors and the National Governors Association. In terms of priority, how do
you view these particular issues from the NGA standpoint?

—Former Pennsylvania

David Quam
Director of Federal Relations, National Governors Association

I feel a little bit out of place because, I have to be honest, to be here with state
leaders is rather remarkable. From Washington, I wish I could say that I am here to
help, but if you look at what is happening in Washington, everybody knows that all
of the real action these days is actually in the state capitals and in the states them-
selves. This is where things are being done and solutions are being found, and it is
one of the reasons I like working for governors. Governors have a remarkable way
of wanting actually to find solutions to problems.

Court funding is a sizeable problem because in these days of high unemployment
every governor is looking for ways to create, hold and sustain jobs. From the jobs
standpoint, you look to the courts to enforce a contract and to keep the engine of
business running. Business relies on the justice system, so you can argue that this
important third branch is critical to maintaining the business systems that we need
to move the economy forward.

That being said, governors are in an unprecedented situation. During the previ-
ous major recession that began early in 2000, state revenues and expenditures actu-
ally still went up. Year after year, as we have tracked it, annual growth averaged
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between four and six percent for all states over time. The last recession it dropped
to 1.2 percent growth, which reflected the bursting of the Internet bubble. Compare
that to what governors face today. With the recession of 2009-2010, state revenues
dropped from between five percent and six percent per year, which represents the
first negative levels since we have been tracking this data.

It is an unprecedented level of change for state government. The gaps that have
been filled by governors just this past year will amount to almost $80 billion and this
is in the third year of the recession. What does that mean? It means that all the easy
fixes were done the first couple of years. It means that governors are having to cut
to the bone at this point; there are no easy solutions, there are only tough ones.

It means that as you look to the future as a governor, you are looking at a ten-year
window. Recession starts in 2008, it ends nationally in 2009; states lag the downturn
in that they are picking up the unemployment and Medicaid expenditures. Unem-
ployment does not recover by most measures until late 2012, and I would actually
argue for the same numbers up to 2013. State revenues do not recover to 2008
levels until late 2012-2013. You have the deferred investment with regard to educa-
tion and infrastructure and possibly pension plans. You have to put all of that back
in, and by 2018 the states have recovered. That is assuming everything stays as it is.
That is not taking into account what happens in Greece or the other countries in
Europe or what happens with the world economy; it does not account for a double
dip; it does not account for changes in federal law that may increase mandates at the
state level.

So, in that context, twenty-nine new governors, the largest class in history, came
into office at the beginning of this year, and there is nothing harder than your first
year as governot, as I have been told and nothing harder than your first budget, and
in that first budget there are no easy answers and the budget also has to be fixed.
So many of the state legislatures are in a special session right now trying to figure
out how to fill the holes that have emerged just in these last two quarters. In that
context, for the first time, everything is on the table. Medicaid this year will consume
twenty-three percent of the average of state budgets. It will become the largest con-
sumer of state budgets almost across the board for all states, overtaking education.
So, with Medicaid and education as priorities number one and two, then comes
public safety and behind that stand the rest of the operations of state government.

That is the world into which governors are thrust. And so when you ask me the
question,”What priority should the courts be given?”I would answer that, of course,
it is a priority. But, as a recent governor who actually retired after his first term said,
“I sat down the other day with my budget officer and my chief of staff, and we closed
the door and we looked line-by-line through the budget to see what could be taken
out in order to save as many programs as we could. When we got down to consid-
ering whether or not to provide milk for school children, I wasn’t having any fun
anymore.” This has become a really difficult job at a really difficult time. In that
context, how does the judicial branch make its best case for supporting state
government?

I think that is the question that has to be asked. I think it is the question that the
executive branch needs to have answered so that it can set the priorities against
everything else. Governors need help, the legislative branch needs help and the ju-
dicial branch needs help, and I think that is why you have such a distinguished
panel talking about the importance of this issue.
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Governor Thornburgh

Justice Todd, how do you make that case? You have heard the challenge that David
issued as to what the job description for the courts is, that is to make the case for
these necessary additions even given the fact that the expenditures on behalf of the
judiciary are in the range of one or two percent of the total budget, so you don’t have
much moving-around room. You want to take a shot at that?

Debra Todd
Justice, Supreme Court of Pennsylvania

I would be happy to Governor, thank you, and I wanted to mention it is such a
pleasure to be here today to represent the Supreme Court of Pennsylvania, which is
our highest court in the Commonwealth, and also to represent the judicial branch,
which is one of the three co-equal branches of govern-
ment in Pennsylvania. It is a privilege for me to serve that the judiciary needs
on our Supreme Court because we are the oldest | (" o - o hake and
Supreme Court in the United States, tracing our roots | to remind the public
back to William Penn’s provincial court in 1684, which | and its co-branches of
evolved into what we now know as the Pennsylvania | government about is

Supreme Court in 1722, so we have been around for a that we are not a
while department and we are

. . . T not a state agency. We
I believe that the essential point that the judiciary | are a co-equal branch of

needs to continue to make and to remind the public | government.”

“The essential point

and its co-branches of government about is that we are — Pennsylvania Supreme
not a department and we are not a state agency. We are Court Justice
Debra Todd

a co-equal branch of government. Our Pennsylvania
government is set up as is the United States govern-
ment—divided into three equal branches. Unless we all recognize this going in, the
judiciary is starting out at a disadvantage.

We in the judiciary in Pennsylvania have suffered over the past six years with a
repeated and continuing deficit due, in part, to the economic circumstances of the
state, but also due, in part, to the failure to recognize that the need for adequate ju-
dicial funding should not be looked at by the Legislature and the executive branch
as a question of priority but rather as an absolute necessity.

In Pennsylvania, the budget of the judicial branch actually comprises one-half of
one percent of the state budget—one-half of one percent. So it seems to us on the
Supreme Court that the natural assumption going into the budget process each year
should be, “Let’s look at the needs of the judiciary. Let’s grant the reasonable and
necessary costs for running the judicial system, recognizing that they are one-half a
percent of the entire state budget. Let’s give the judiciary what it needs, and then
let’s look at all the needs of the remaining majority of the budget.”

The Legislature itself consumes only one-half of one percent of the budget, and
the executive branch and all the multitude of agencies and needs that the executive
branch addresses for the Commonwealth of Pennsylvania consume the other
ninety-nine percent. So our position has been,”“Let’s put the judiciary out there first.
Let’s recognize that it is not simply a priority to be weighed against the other prior-
ities in the state, but let’s recognize that it is one of our Commonwealth’s three
equal branches. Let’s accord it what it is due. Let’s give that one-half of one percent,
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whatever that actual number is, because it varies from year to year, let’s do that
upfront.”

I am so pleased to say that, after this six-year period of operating in a deficit and
having in essence to rob Peter to pay Paul within the judicial system to make our
unified judicial system work for the citizens of Pennsylvania, this year we reached a
milestone. We saw what I regard as the beginning of an era of cooperation with the
Legislature and with the Governor’s Office.

I extend on behalf of the Supreme Court my sincere thanks to Governor Corbett
and Senator Pileggi. I believe that we are now at a turning point with the Legislature
and the Governor’s Office who worked together to give the judiciary the increase
that it needed to make our funding adequate. There will continue to be needs, there
will continue to be increases and there will continue to be austerity measures un-
dertaken by the court, all of which will determine what the number will be each
year, but this year we really reached a milestone, and I do indeed see an era of co-
operation beginning among the three branches.

Governor Thornburgh

Senator Pileggi, that is high praise indeed coming from a justice of the Supreme
Court. Is it justified? Will it continue? Is the Justice’s hope that there will be a prior-
ity consideration given to the needs of the court system going to be a hope realized
or dashed in the future?

Dominic Pileggi
Majority Leader, Pennsylvania Senate

First, the good news in Pennsylvania, as Justice Todd said, is that in this current
year’s budget, even though we reduced total general fund spending across the
board, we increased our funding for the court system

“One of the things we
really haven’t talked
about that makes this
very difficult is the his-
toric option of raising
revenues through tax and
fee increases broadly.
This is something that is
difficult, if not impossi-
ble to do, in the current
political climate—people
just don’t want their
taxes increased.”

—Pennsylvania Senate
Mayjority Leader
Dominic Pileggi

by in excess of seven percent—$20-plus million—and
that was a change in direction over past years. I do
commend Chief Justice Castille and Justice Todd and
members of the court for their advocacy before the
General Assembly and before the Governor’s Office in
making their case that we really did need to change di-
rection.

A number of speakers have talked about context,
even starting from the constitutional revision and the
establishment of a unified court system and how that
works through. I don’t think these decisions, these
budgetary decisions, are ever made without context
influencing. We are in a recession, we are in a period of
declining revenues and budgets are about choices,

about priorities, and they are a joint exercise started by a governor’s budget address
and ultimately decided by the appropriation authority of the General Assembly. But
that process necessarily puts all items on the table. I don’t believe it would be the
court’s position that they would simply send over a requisition or in the form of a
budget request that we would simply accept and start with, but there is a negotia-
tion as to what is the right amount of funding given the context of any budget year
and what we can do to move that process forward.
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The percentages are what they are, and it is worth noting that the General
Assembly and I measure things generally in a percentage of a general fund budget.
In that percentage analysis, the General Assembly’s budget for itself is about one
percent of the general fund budget, about the same as the court system. Our bud-
get is the subject of negotiation with the Governor’s Office, as is the governor’s ex-
ecutive branch budget a subject of negotiation. I don’t think anything is off limits in
a budget discussion, but if we go through the process with a respect for the nature
of the court as a separate and equal branch of the government and the necessity of
the court system, we will get to the right result as we did this year.

One of the things we really haven’t talked about that makes this very difficult is
the historic option of raising revenues through tax and fee increases broadly. This is
something that is difficult, if not impossible to do, in the current political climate—
people just don’t want their taxes increased.

So you are not working with an equation where you can easily increase revenues,
and it becomes a situation of what to do when you have less revenue. What do you
do to balance the budget with that reduction in revenues? How do you make those
decisions? They are not easy decisions, but I think courts are certainly essential and
need to be adequately funded. Certainly the General Assembly needs to be ade-
quately funded. But making those decisions is not an easy process, and the trade-
offs become, for example, do you not provide school lunches or do you not provide
dental care for people or do you limit hospital stays for sick people?

How do you make those decisions when the competing cost drivers are public
welfare, which in Pennsylvania represents thirty-eight or thirty-nine percent of our
general fund budget and education is right behind that? Chief Justice Castille has
said on a number of occasions that efficiencies have been introduced into the state
court system as a result of the pressures that reduced revenues have brought to the
system. If we hadn’t any such pressures, would that same force of focus on efficien-
cies be there for all branches of government?

Hopefully we will come out of this recession and we will have easier decisions to
make, but I agree with the process. We made a turn in direction in this year, and it
is my intent to stay on that direction in future years.

Governor Thornburgh

Let me turn to our final speaker, final only in order of appearance but preeminent
when you come to the budget process itself, because Charles Zogby, as I indicated,
is the individual with his hand on the lever of power. Charles, speak the truth to us,
my friend.You are right there at the center of all this activity. Give us your thoughts
about process. Do you think that the process for funding the judiciary as it now
stands makes sense or are there other ways to do it?

Charles Zogby
Secretary, Pennsylvania Office of the Budget

When he took office, Governor Corbett walked into a $4.2 billion deficit that we
needed to close—it was really unparalleled, in modern memory. I think you proba-
bly would have to go back to the Great Depression to find any comparative year.

Chief Justice Castille and the court itself did a remarkable job in getting to the ex-
ecutive branch early in the process and making known the concerns about what was
perceived as historic underfunding over the prior years in the prior administration.
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I think we were able to make incredible progress. Senator Pileggi talked about con-
text, and every budget decision is made in a much broader context than in a year
where you are closing a $4.2 billion gap, where we eliminated nearly seventy line
items, cut 250 or so others and collapsed, I think, another fifty or so. For the courts
to come out with what was a $22 million or 7.9 percent increase when the rest of the
general fund was cut by four percent was a pretty remarkable result. It was due in
large part, not only to the advocacy of the court but also by the recognition of both

“We have some good
news in terms of being
able to make the pivot
that we did in the last
budget, but we have
some difficult challenges
ahead and continuing
that progress is going to
take every ounce of
creativity and entrepre-
neurial spirit that we
have in us.”

—Pennsylvania Budget
Secretary Charles Zogby

the executive and the legislative branches that this was
a course correction that needed to be made.

I am hopeful that we can sustain this progress going
forward, but I would be remiss if I didn’t remind folks
of the incredibly challenging state that we’re in cur-
rently. We sit here today at $282 million below revenue
estimate for the year. This could grow to as much, if not
more, than one-half a billion dollars by the end of the
fiscal year. We are in the midst of our budget planning
for fiscal year 2013, and our balance sheet looks to be
about $750 million dollars—likely more—below esti-
mates, which is a hole that we are going to have to
close having coming off again an extraordinary spring.

There is no fat out there left to cut. There is no sort of
miscellaneous“nice to have”line item.The governor is in the unique position of hav-
ing to balance all of these interests, perhaps unlike the other branches of govern-
ment, at least in a single elected office. So it is a difficult balancing test that we are
going to have before us.

We also have, as Senator Pileggi mentioned, revenues being off the table and not
only because of the politics of the current environment. I work for a governor who
has pledged not to raise taxes, so even if that were an option it is now off the table.
As to Justice Todd’s earlier comments, I do think that because of the way in which
the process works the judicial system is maybe not given the level of attention that
it requires. We go through every line item in the general fund line item by line item,
department by department. I am not sure that we give the same level of focus in at-
tention to the judicial branch and perhaps we need to do a better job on this.

Again, we are under incredible fiscal pressure right now as a state, and many
economists are looking more at recovery by 2015, 2016. There was a recent report
that incomes for families and individuals are not expected to rebound to pre-reces-
sion levels until 2021, so we may have a distance to go. I remind people that the four
greatest cost drivers in state government are medical assistance, corrections, pen-
sions and debt service. Of those the corrections-public safety area is really the only
one that the executive and legislative branches control to any degree. Pensions are
pretty much locked in. On debt service you can issue less in the way of debt going
forward, but you still have debt service that has to be paid, so that number is not
something you can really affect overnight. In medical assistance, while you can
make some changes in that program area, it is fairly limited because of the nature
of the benefits, with entitlements largely controlled by the federal government.

While we have some good news in terms of being able to make the pivot that we
did in the last budget, we have some difficult challenges ahead and continuing that
progress is going to take every ounce of creativity and entrepreneurial spirit that we
have in us, because it is going to be an incredible challenge.
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Governor Thornburgh

Before the ink dries on your observations about this year’s budget, I would make
sure that a copy goes to Bill Robinson and to our other friends visiting from out of
state and say to the other forty-nine states,” Go thou and do likewise,”because if that
were to be the case, by my calculation, we wouldn’t be sitting here today talking
about the ways to fund our courts adequately.

I really think that representatives of all branches of Pennsylvania government can
take a bow on that, cautioned, of course, by your observation that the future remains
murky and uncertain. But it is nice to be in a position where this problem is being
addressed as clearly a priority. Otherwise we wouldn’t have gotten that kind of
increase.

Well, we have reached a point now in which we have heard from each one of you,
and I cannot express enough of our thanks for your taking the time to deliver these
thoughtful comments. I would like to offer to any of you the opportunity to com-
ment on what you have heard today. So the floor is open for any of our panelists.

Justice Todd

I think it is helpful for not only our audience here at Dickinson Law School but
also for our viewers on PCN to have an understanding of what we are talking about
when we refer to the needs of the judicial branch because the needs of the judicial
branch are really those of the citizenry of Pennsylvania.

I think it is important that our audience knows that “It is important for us
we are constitutionally obligated under Pennsylvania’s to remel;:bc;r that when

o . A we speak of the judicial
Constitution, Article I, Section 11, to keep our courts | pranch we are talking
open, and that specific provision of our constitution | about the rights, the con-
states, “All courts shall be open; and every man for an | stitutional rights under
injury done to him in his lands, goods, person or rep- the United States

. Constitution and the
utation shall have remedy by due course of law, and Pennsylvania Constitu-
right and justice administered without sale, denial or | tion, for each and every
delay.” citizen to seek redress

What that means in practical terms is that the child | and to be able to have
who is abused in Pennsylvania is protected by our | 2€¢¢%® to our courts.
courts, that we have an improved foster care system —Pennsylvania Supreme
thanks to Justice Baer’s program that has reduced the ICJZZ:Z%?;;E
number of children in foster care by over 5,000. We are
looking at the real, practical results of keeping our courts open—access to justice for
children, access to justice for civil litigants, access to justice for victims of domestic
violence and for the entire array of corporate and family and civil and criminal mat-
ters that come before the court, including the rights of defendants who have a con-
stitutional right to a speedy trial and must be brought to trial and justice within
specified time frames.

It is important for us to remember that when we speak of the judicial branch we
are talking about the rights, the constitutional rights under the United States
Constitution and the Pennsylvania Constitution, for each and every citizen to seek
redress and to be able to have access to our courts.

Governor Thornburgh

May I add another commendation, I think, to our court system, which is the down-
sizing that is taking place first of all with the magistrate judges. The management
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of attrition probably offers the most promising way to deal with that challenge and
I think that is truly admirable and rather ingenious on the court’s part.

Justice Todd

Absolutely, and we like to call it right-sizing rather than downsizing.

Governor Thornburgh

Right-sizing (Laughs)—well said. That’s a very good observation. I am not as im-
pressed with the notion of letting vacancies sit unfilled for an undetermined period
of time, but that’s a debate for another day.

Justice Todd

There is a judicial election every two years, Governor.

Mary McQueen

There are some lessons to be learned here. When we talk about equal branches of
government or separation of powers, there’s a misconception that somehow the jus-
tice system thinks it is the imperial branch of govern-

“The criminal justice ment and not accountable in any way. But those of us
system is an hourglass. may recall from eighth-grade history class that there
All the sand at the top are checks and balances on each branch of government
may be law enforcement . e et
and all the sand at the and the Legislature has a constitutional responsibility
bottom may be correc- along with the governor to manage the budget and to
tions, but every grain of be accountable for the revenues and the expenditures.
sand has to go through What we’ve seen that we can take away from the
that little bitty aperture . . .. L.
in the middle called the experience here in Pennsylvania is recognition of that
courts.” partnership and how the judicial branch came with a

plan that not only looked at structure but also looked

—Mary McQueen at process. They looked at the application of automa-

President, National Center | tion, through using videoconferencing instead of hav-
for State Courts

ing to move prisoners from correctional facilities into
courts, which is a major cost related to public safety.

If William Penn came back today, he probably would be most comfortable in the
courts as looking similar to what government looked like when he first started. How
do we—using the budget process possibly—motivate courts to do this re-engineer-
ing or re-inventing of themselves?

The Conference of Chief Justices and the Preservation of Justice Task Force under
ABA President Robinson have looked at some financial principles that we might
consider for courts, specifically line item restrictions on moving monies between
certain categories. Is there a way that we could say okay, we understand that you
have a vision about how you think you can become more efficient, so we are willing
to provide lump-sum budget authority, but we want you to be accountable by indi-
cating what your standards for delay are?

How are you going to measure that? Or what if you could keep half of any amount
that you are able to save in your appropriation at the end of the funding period with
some kind of performance measurements? Do you have any thoughts about how we
can reinforce the responsibility of the judiciary to act as an equal branch?
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Senator Pileggi

You hit on it directly. We accomplished it between the willingness of the court and
Chief Justice Castille to lay out a path toward a more efficient court operation and
the willingness of the General Assembly to appropriate more funds for the court’s
operations. I think that’s an ongoing process and one that builds on itself so that I'm
sure in the next budget discussion there will be a report on how the process of be-
coming more efficient is working, what the next steps are, how the appropriation for
the prior year was sufficient or insufficient and why, and that conversation is how
successful budget decisions are made. The necessary part of it was a willingness to
look at court operations, to open the doors and say here is what we think we can do
differently so that we are performing our services more efficiently at a lower cost to
taxpayers. This gains credibility and makes the process from the legislative side a lot
easier because it eliminates the concern that the monies are not being correctly ap-
propriated.

Justice Todd

A large part of our success in reaching agreement and coming to a consensus with
the Legislature was a recognition that the Pennsylvania court system has put back
$480 million into the general budget as a result of our assessment and collection of
fines and restitution and fees and also $200 million just from Justice Baer’s innova-
tive approach to children and families.

On that same subject, the problem-solving courts that we have set up in
Pennsylvania, ranging from mental health courts to DUI courts to drug courts and
most recently the sex offender court in Allegheny County, and Justice McCaffrey’s
initiative to promote veterans courts in the various counties of Pennsylvania have
resulted in cost savings. They’re creative. They’re innovative. Most are using federal
funds or reallocating funds that the judiciary already had and are using them in a
smarter, more efficient, more focused, more directed manner. It has been studied
and determined that for every dollar we spend on a specialty problem-solving court
we are ultimately saving the Commonwealth $4.74 in the“down the road” cost in the
criminal justice system.

Governor Thornburgh

Charles, do you have any thoughts on those kinds of innovative approaches?

Secretary Zogby
Certainly, Pennsylvania taxpayers are demanding “The challenge contin-
that in every respect when it comes to their state gov- | ues to be that our econ-

ernment and for the court. The chief justice did not | ™Y '$ not producing
enough growth. It is not

come in and say, “We’re the judicial branch, give us | producing enough rev-
money.” But rather, he demonstrated the efficiencies | enue so that we can sus-
that they’'ve made . . . the innovative things that | tain and fund all of the
they’re trying to do to stretch the tax dollar, and that’s | things that we want our

. . . state government to be
an important aspect not only for informing the | .ple to do.”
Governor and the General Assembly in terms of the P .

. : . —Pennsylvania Budget

budget-making process, but particularly here in Secretary
Pennsylvania, where the judges are elected, it’s in- Charles Zogby
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forming Pennsylvania taxpayers, the voters, that there is wise stewardship of tax
dollars in support of the court system and state government. So that’s an important
aspect of the process, and certainly going forward it’s up to the court system to
benchmark itself or to lay out the metrics by which it will be judged in terms of its ef-
ficiencies.

Having those and being able to do those measurements, that’s the same type of
thing that we’re asking of every department of state government, particularly when
they’re asked to come in with level-funded budget requests and this year likely to
be looking at taking less or getting less than they received the year before. So cer-
tainly, the court being proactive in that respect helps immensely at every sort of
level of the budget process and with the various audiences that we have in putting
together a budget.

Governor Thornburgh

I wonder if, Mary, you might address the feasibility and dangers of using fees to
fill gaps in budgets. My own sense is that you're solving one problem but creating
another in terms of access and there must be a limit out there beyond which you
should not venture in utilizing fees as a source of revenue. Can you make sense of
that?

Mary McQueen

Two years ago we saw everyone look at all different kinds of fees. For example, we
saw a rise in response fees, which are fees you pay when somebody files a brief you
have to respond to and you have to pay a fee to file this response.The concern is that
when you have so many people who are self-represented or so many people who re-
ally do not have the ability to pay, you are basically violating their constitutional
rights to have access to court.

What we have seen nationally is that those fees that are directly related to court
services have pretty much topped out. And the question now is whether these ser-
vice fees are just another way of creating taxes with an ability to get under the tax-
ation limits. Filing fees and penalizing courts are the easy, low-hanging fruit that
have been harvested. Now people have to look at the really tough decisions. For ex-
ample, we have had some states that actually have looked at the elimination of court
reporting and going digital. We have seen states that have even looked at decrimi-
nalizing lower level misdemeanors. So we are talking about having to look at pub-
lic safety issues.

I always have to take a deep breath when I hear at the federal level recommen-
dations to create major programs to fund police officers at the state level because
the criminal justice system is an hourglass. All the sand at the top may be law en-
forcement and all the sand at the bottom may be corrections, but every grain of sand
has to go through that little bitty aperture in the middle called the courts. So we see
a large amount of federal dollars available for corrections and available for law en-
forcement, but not for the courts. Five million a year is the maximum amount of fed-
eral dollars that are available to the state courts. What we have to do is look at the
overall impact on the courts of those policy decisions.

Because if we're not going to fill judicial positions, if we’re going to continue to re-
duce or freeze staff, citizens still have to go through that little space in the middle
we call a court.
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Governor Thornburgh

That is a vivid image you have created for us, and I think I have heard of the fees
for filing a pleading in a case. If you are going to file an answer to a complaint you
do not file a fee with that, do you? That gives a new and perverse meaning to pay to

play.
Mary McQueen

Yes, it does.

Governor Thornburgh

Well, we are rapidly running out of time, believe it or not. I want to make sure that
we hear from each of you to the fullest extent you want to contribute to our discus-
sion and I will take a quick run down the line here and see if you have any parting
thoughts on what the challenge is and how we can best deal with it. Charles, why
don’t you begin.

Secretary Zogby

The challenge continues to be that our economy is not producing enough growth.
It is not producing enough revenue so that we can sustain and fund all of the things
that we want our state government to be able to do. As long as we have these pres-
sures we’re going to continue to be in an environment of very difficult choices, and
it doesn’t make my job a lot of fun, so it would be nice to have some revenue to
spend and invest and particularly to be able to provide the type of support that we

need to sustain a well-functioning court system.

David Quam

Two quick thoughts. Number one, everything has changed. There are no sacred

cows. The argument of a co-equal branch of govern-
ment is just that, it is an argument. But the fact of the
matter is that everything has to be on the table under
these current circumstances. I think Pennsylvania is to
be congratulated for what it has done. I think the chief
justice is to be congratulated for making the point and
coming up with solutions. I'm reminded of a story by a
governor who once said, when you're a governor the
best thing to do is be second because you want some-
body else to come up with a good idea and you want to
steal it and make it great. Then you want to call it your
own and go from there. Well, the type of innovation
here needs to be mirrored in other states and needs to
be improved upon and built upon, but more impor-
tantly this innovative has to last longer than just a sin-
gle year. Because we are not coming out of this any
time soon, and every year the governors are going to
need to have a case remade.

Governor Thornburgh

“Well, the type of inno-
vation here (in Pennsyl-
vania) needs to be
mirrored in other states
and needs to be improved
upon and built upon, but
more importantly this
innovation has to last
longer than just a single
year. Because we are not
coming out of this any
time soon, and every year
the governors are going
to need to have the case
remade.”

—National Governors
Association Director of
Federal Relations
David Quam

That is why they call the states the laboratories of democracy. Mary?
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Mary McQueen

Well, I have always been accused of being a glass-half-full person. And if, in fact,
the three branches of government rediscovering each other is an unintended con-
sequence of the economic tsunami, I think that is something that we can take away
from our discussion this afternoon. And I agree with you, Governor and David, in
that I think that like most liberties and discussions that were started in
Pennsylvania, this one has promise, too.

Governor Thornburgh

This one has legs you think, then?

Mary McQueen
This dog will hunt. (Laughter)

Governor Thornburgh

Justice Todd, can you add a cliché to Mary’s and my collection? (Laughter)

Justice Todd

Well, we may not be kissing and hugging, but at least we are dancing together, so
itis very good. The efficiencies that the court has worked on over the past years have
been recognized by the National Center for State Courts. Our Justice Eakin has
been instrumental in our computerization program that is second to none and has,
in fact, been a model for the other state courts. Our Administrative Office of
Pennsylvania Courts has been a model of efficiency and recognized nationally. In
fact, Pennsylvania Court Administrator Zygmont Pines was honored this year as the
outstanding court administrator in the entire nation. So, we have been working hard
on efficiency.

It all boils down to the fundamental recognition that the judicial system, the judi-
cial branch, is responsible for ensuring due process to our citizens. It is a core value
of our judicial system, and it is through due process that we ensure that every citi-
zen, every litigant and every criminal defendant receives the fair hearing to which
he or she is entitled and receives a judgment on the merits of his or her case by an
impartial judge.

Governor Thornburgh

The last word goes to Senator Pileggi.

Senator Pileggi

Thank you, Governor. This is a great forum, but the challenges ahead are going to
actually increase over the challenges we have faced in the past couple of years to
adequately fund the court system and adequately fund all areas of state govern-
ment. Certainly everyone in this room supports adequate court funding. Hopefully
people who might be watching this in the future on PCN will learn maybe a new as-
pect or two about why it is critical that we adequately fund courts. But the budget
process will be a competition for scarce dollars. It will require a continuing advo-
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cacy by the court to explain why it is critical that it receive the appropriation re-
quested. We will work to meet the needs of the court as best as we can, given the
budgetary constraints that we must work within.

I am happy that we are here in November. The official start of the budget season
is February when the governor gives his budget address, so this is a nice early start
to this process, and hopefully we can keep this conversation moving forward.
Communication among our governor, who is the former state attorney general and
who certainly respects the role of the courts, the chief justice and his court, and the
members of the General Assembly is key as well as a mutual respect of the roles that
we each play in state government. Given the small size, relatively, of the court’s ap-
propriation and the General Assembly’s appropriation, the focus in balancing the
budget really should move away from those institutional costs to more program-
matic costs in the future. This is a great step forward in continuing what we have
built on in this budget year, and hopefully we can continue that going forward.

Governor Thornburgh

Judge Jones, will you close these proceedings and send us on our way enriched by
the quality of the discussion that we have had today?

CONCLUSION

Judge Jones
U.S. District Court Judge, Middle District of Pennsylvania

In terms of a takeaway today, two things I want to say before I introduce Chief
Justice Castille and have him put the capstone on this event. I think an excellent
takeaway today is how the governmental branches re-
discovered each other and how the first step to solving
these problems was getting together in a civil, mean-
ingful way and having a discourse to identify these

“An excellent takeaway
from today is how the
governmental branches
rediscovered each other
and how the first step to

problems and try to work through them. It is easy for
the public to demagogue all branches of government.
It is easy for the branches of government, unfortu-
nately, to demagogue issues with each other. You did
not see that today, and I think that was very meaningful.

The other takeaway is that we have students here
from these two great schools, Dickinson College and
the Dickinson School of Law of the Penn State Univer-
sity. We are going to hand this ball off to you pretty
soon. And the trite phrase that you are the leaders of
tomorrow, well, in fact, these institutions do produce
the leaders of tomorrow. And these challenges are not
going to go away. You heard some rather daunting sta-
tistics about where the budgets are going and where

solving these problems
was getting together in a
civil, meaningful way and
having a discourse to iden-
tify these problems and try
to work through them. It is
easy for the public to dem-
agogue all branches of
government. It is easy for
the branches of govern-
ment, unfortunately, to
demagogue issues with
each other.”

—U.S. District Court
Judge John E. Jones, 111
Middle District of
Pennsylvania

the economy is going, so it is not going to get any easier as you take over in years
hence. I hope this has illuminated the problems and the issues and some of the so-
lutions for you as well. For a capstone—an appropriate capstone—I am pleased to
call upon our Chief Justice, Ron Castille.
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Closing Remarks

Ronald D. Castille
Chief Justice of Pennsylvania

I want to first thank the Judicial Independence Commission. I also want to thank
those individuals and the staff for putting this great symposium and panel discus-
sion together.

I think you have seen some of the remarkable things we are doing in Pennsylvania
and how the climate has changed from the last six years.You have heard about our
cooperative talks and how they have resulted in funding for the court system, which
in Pennsylvania has been pretty good compared to the horror stories you’ve heard
about other states. ABA President Bill Robinson talked about some of those things
and fortunately, in my remarks, I said they have not happened in Pennsylvania be-
cause we have had a cooperative effort. Everyone, from the governor, and the
Legislature and the courts, has seen the problems. We have instituted, as Justice
Todd explained, efficiencies in the court system that save other agencies money. We
are all in this together, and we are all working for the taxpayers.

All three branches find ourselves in a really tough, tough economic era, and the
court certainly recognizes the difficulties that the two other branches have in allo-
cating the scarce resources. We will continue to work on this in a cooperative effort.
I want to thank everyone for attending, and thank you, Governor Thornburgh, for
coming back. It is always great to see you.
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INTRODUCTION

The courts of our country are in crisis. The failure of state and local legislatures to
provide adequate funding is effectively—at times quite literally—closing the doors
of our justice system. At the same time, Congress has reduced its support for the
federal courts and other programs that directly and indirectly support our justice
system at the state, county and municipal levels.

As a result, over the last few years, the courts of virtually every state have been
forced into debilitating combinations of hiring freezes, pay cuts, judicial furloughs,
staff layoffs, early retirements, increased filing fees, and outright closures. These re-
ductions in court staff and related resources come at the very time when the de-
mand for the judicial resolution of economic claims has increased dramatically. Our
courts, already short-staffed, have thus been forced to lay off judges, clerks and
other personnel just as they are being inundated with hundreds of thousands of
new foreclosures, personal and small business bankruptcies, credit card and other
collection matters, domestic fractures, and the many other lawsuits resulting from
the Recession. The courts must then deal with these increased caseloads, often fac-
ing the additional problems created when litigants proceed pro se, which occurs all
the more frequently in hard economic times.
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Sadly, the courts are easy prey for Draconian budget cuts, because they lack the
power to tax to support themselves and hence are at the mercy of legislative and ex-
ecutive branch political priorities. At its most extreme, this had led to constitutional
crises where, as in New York last year, judges were forced to sue legislative and ex-
ecutive branch officials in an attempt to obtain even the most basic level of support.

Yet the “savings” to a state or local government from drastic cuts in funding the
justice system are typically insignificant when viewed in terms of a government’s
overall fiscal woes. The proportion of state and local budgets represented by even a
fully-funded court system is quite small—in the range of 1 to 2%. And since judicial
budgets consist almost entirely of personnel costs, the courts do not have the abil-
ity simply to postpone expensive items to a more robust economic time; and thus
reductions in court funding directly and immediately curtail meaningful access to
the justice system.

When that happens, the costs to society are great. The undue delay or outright de-
nial of effective judicial action results not only in further harm to those who need
prompt and fair resolution of their disputes, but also, in many instances, to more
overcrowded prisons, threats to public safety, and harm to those, such as broken
families, in the greatest need of legal support.

In cold hard cash the results can also be staggering. For example, it was recently
estimated that the quantifiable costs from court-related delays in foreclosure cases
in Florida alone was nearly $10 billion.>2 And ultimately, when our courts—the focal
point of our legal system—cannot provide justice, such problems breed contempt
for the law itself.

THE EXTENT OF OUR UNDERFUNDED JUSTICE SYSTEM

Unlike other elements of state government which fared relatively well in the bet-
ter economic times from the mid-1990’s to 2007, the nation’s courts and related ser-
vices were being curtailed in many respects even before the current Recession. And
the ABA has long been concerned by that situation.

In 2003 its Standing Committee on Judicial Independence issued a report which
documented the growing disparity between the courts and agencies that serve other
state functions, such as education and healthcare, which had been the beneficiaries
of a“burst of increased spending in the 90’s.” The committee report warned that it
was“no longer the case” that the”courts’ status as a co-equal branch of government”
would serve as an effective “buffer” from even deeper budget cuts.3

A year later, in August 2004, the House of Delegates focused on the increasingly
common legislative practice of reducing judicial funding at the same time, they de-
manded more and more of the courts in terms of both traditional adjudication and
new, related social services. The House voiced concern over the budget processes of
many states, which made it difficult, if not impossible, for judges and court admin-
istrators to use financial resources in the most effective manner.* The report accom-
panying the House resolution echoed the findings of a prior report of the ABA’s

2. Washington Economic Group, The Economic Impacts of Delays in Civil Trials in Florida’s State

Courts Due to Underfunding (2009) at 1.
3. Zemans, Court Funding (August 2003) at 10.

4. ABA, House of Delegates Resolution and Report (August 9, 2004).
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Commission on the 21st Century Judiciary (2003), that, without enhanced funding,
the judiciary’s capacity to preserve itself would be threatened.’

Over the next few years, a few states responded to these concerns with some
modest improvements in court funding procedures. But, with the onset of the current
Recession in 2008—and the significant loss of tax revenues that soon followed—the
courts once again became the target of budget cuts more severe than those imposed
on other entities.

Over the last three years, the courts of most states have been forced to make do
with 10 to 15% less funding than they had in 2007. And because the budgets of the
judiciary and related support systems (juvenile counselors, drug diversion pro-
grams, probation officers) are typically 90% personnel expenses—as opposed to
other agencies tending our highways, parks, hospitals or libraries which devote a far
greater percentage of their budgets to capital projects or equipment, where expen-
ditures can be deferred without immediately impacting a reasonable level of ser-
vices—these cuts to court budgets have had a direct and debilitating impact on
available court days and all of the related functions that require people to work on
burgeoning caseloads on an immediate basis.

State judicial officers have attempted to cope with these cuts in various ways—all
of which have a direct and negative effect on the pace and quality of adjudications.
Over the last two years,

—  Twenty-six states have delayed filling judicial vacancies; thirty-one, judicial
support positions; and thirty-four, vacancies in clerks’ offices.

—  Thirty-one states have either frozen or reduced the salaries of judges or
staff.

—  Sixteen have furloughed clerical staff, with commensurate reductions in
pay; and nine have extended those furloughs to judges as well.

—  Fourt